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ABSTRACT  

 

Many practices of lending and borrowing money or accounts payable by people to people and legal entities are then bound by a 

Binding Sale and Purchase Agreement and a Sale Authorization, or even a deed of sale and purchase that is directly issued in the 

presence of a notary. Problems then arise when creditors reverse the certificate’s name at the National Land Agency without the 

knowledge and approval of debtors. Indeed, it can be detrimental to one of the creditors. The objective of this research was to find 

out and analyze how the validity of the transfer of land rights from the debtor as the owner of the collateral land rights to the 

creditor and what procedures could be carried out if the debtor could not fulfill his obligations in paying debts (default). The 

theories used were justice theory, legal certainty theory, and legal authority. This research employed the normative research 

method, also known as doctrinal legal research, which focused on written regulations. Furthermore, this research used primary 

and secondary legal materials. The collection technique of legal materials, including literature, journals, laws, and regulations, 

was a qualitative data analysis technique. The research results conclude that: first, the mortgage rights are the rights to guarantee 

under the main agreement, both for agreements obtained with authentic deeds and/ or private deeds. The transfer of the mortgage 

object from a debt receivable agreement was an acquisition of legally flawed rights when the debtor defaults. Second, suppose the 

debtor is in default or cannot fulfill his obligations; in this case, the creditor should proceed by creating a deed of imposition of 

mortgage, which is then upgraded to a mortgage; hence, sales can be executed through a public auction.    
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INTRODUCTION 

 

In daily life, everyone will not be separated from a legal relationship. Legal relations can occur due to legal events or legal actions 

committed by people to other legal subjects, both by people to people and people to legal entities. The legal relationship provides 

a right to a legal subject to act or demands something required by that right. An agreement is a legal relationship between two or 

more parties based on consensus with a legal consequence. The agreement is outlined in Article 1313 of the Civil Code: 

“Agreement is an act by which one person or more binds himself to one or more other people”. According to experts, Abdulkadir 

Muhammad defines an agreement as approval by which two or more parties bind themselves to carry out a material matter in the 

field of wealth (Abdulkadir, 2010:290). In contrast, Subekti states that an agreement is an event where a person promises to another 

or where two people promise each other to commit a certain matter (Subekti, 2002:1).      

The rapid economic growth has led to an increasing tendency for people to obtain capital, develop businesses, and make ends meet. 

The distribution of capital is commonly known as a loan agreement or by the public, it is better known as a debt receivable 

agreement. A debt receivable is a form of engagement, as frequently occurs in a society where events in agreements are made by 

parties who bind themselves to benefit one another mutually.   

Debt is an obligation that can be stated or not in the amount of money the debtor must fulfill. Receivables are creditors' claims to 

debtors for money, goods, or services. In Indonesia, debt agreements are regulated in Article 1754 of the Indonesian Civil Code, 

which state that: “a loan for consumption is an agreement in which one party provides another with a specific amount of consumable 

items, subject to the condition that the latter mentioned shall return similar types of items of the same amount and quality". The 

debtor carries out this debt receivable agreement primarily to help his balance sheet, be it to enlarge his business, cover his debts 

to other parties or prevent bankruptcy. Meanwhile, the creditors gain benefits because they get a sizable interest from the nominal 

principal of the debtor's loan.   

 

In the daily practice of the Indonesian community, there are still a lot of accounts payable, which are then bound by a Binding Sale 

and Purchase Agreement and a Sale Authorization; some are even directly bound by the issuance of a Sale and Purchase Deed; 

hence, as if, it is between creditors and debtors. The sale and purchase agreement is a guarantee if the debtor cannot fulfill his 

obligations in paying debts or defaults.   

 

If the debtor cannot fulfill his obligations, then based on the signed deed, the creditor can transfer rights to the debtor's land, which 

is used as collateral for the debt to himself as a form of repayment of his debts. These actions often lead to conflicts in society. The 

conflict occurs because the desired legal relationship is debt and credit, not the transfer of the right. Both agreements have different 

legal constructions where the desired legal relationship is lending and borrowing money. Indeed, the transfer of the right resulted 

in the transfer of land rights from the debtor to the creditor.  

 

In addition, the price of land listed in a Binding Sale and Purchase Agreement or a Deed of Sale and Purchase is only the amount 

of debt borrowed by the debtor, whereas if it is marketed based on an actual price, the debtor's land value exceeds the amount of 

debtor debt to the creditor. The debtor is certainly on the weak side; thus, the transfer of rights to the guarantee can cause losses 

for the debtor.   
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Based on the research background above, the legal problem that will be analyzed in this research is the validity of the transfer of 

land rights due to a debt receivable agreement and the procedures adopted if the debtor does not fulfill his obligations or defaults.   

 

RESEARCH METHOD  

 

In this research, the author employed a normative research design. Normative research focused on written laws and regulations 

that found legal rules, legal principles, or legal doctrines proposed by experts related to legal issues raised and then concluded from 

the finding above to answer the problems. The theories used were justice theory, legal certainty theory, and legal authority. The 

legal materials were primary and secondary legal materials. Primary legal materials were sourced from laws and regulations; 

secondary sources of materials, namely explanations of primary legal materials in the form of books, journals, expert opinions, and 

legal issues related to the transfer of land rights. The research analysis technique was qualitative analysis using statutory provisions. 

Then, it was related to literature studies and conclusions.   

 

RESEARCH RESULTS 

 

1. The Legitimacy of Transferring Land Rights by Debtors to the Creditors due to the Debt Receivable Agreement 

The transfer of land rights from the original rights holder to the new rights holder is based on applicable laws and regulations 

provisions. The transfer of land rights is regulated in the provisions of Article 20, paragraph 2 of Law No. 5 of 1960 on Basic 

Agrarian Law or commonly mentioned as the UUPA. There are two ways of transferring land rights: transferring and being 

transferred to other parties. The word transferring implies a transfer of rights because the owner has died so that the rights become 

the heirs’ own. Whereas being transferred refers to the transfer of land rights through legal actions carried out by the owner (Dian 

Ekawati & Dwi Kususmo et al., 2021:91).      

 

In Indonesia, the transfer of land rights is based on the provisions of Article 26 Paragraph 1 of the UUPA, which states that "sales 

and purchases, exchanges, grants, gifts with wills, gifts custom-based and other actions intended to transfer property rights and 

control are regulated by government regulations". Furthermore, the procedure for the transfer of land rights can also be seen in the 

provisions of Article 37 paragraph 1 of Government Regulation No. 24 of 1997 on Land Registration by stating that "Transfers of 

land rights and ownership rights to apartment units through sales and purchases, exchanges, grants, company’s income data, and 

other legal actions for transferring rights, except for transfers’ rights through auctions, can only be registered if proven by a deed 

drawn up by the PPAT, who is authorized under provisions of the applicable laws and regulations (PPAT).    

  

Based on previous provisions, it can be concluded that the transfer of land rights can be carried out by selling and purchasing, 

exchanging, granting, breaking down parcels of land, giving wills, income in companies, and grants (Ichwan Kurnia, 2020:112).   

Appertaining to the practice of the community in creating the deed of a Binding Sale and Purchase Agreement and a Sale 

Authorization as collateral for accounts receivable debt, then it cannot be justified because a debt receivable agreement has a 

different construction from a Binding Sale and Purchase Agreement. A Binding Sale and Purchase Agreement is a preliminary 

agreement of buying and selling by one party to the other. Whereas a debt receivable agreement is fundamentally debt between 

one party and another. Both of these agreements cannot be linked to one another because it has a different principle.       

 

It is reasonable when the creditor asks the debtor for a guarantee on ongoing debt receivable agreement. However, a debt receivable 

agreement results in a Deed of the Binding Sale and Purchase Agreement, and a Sale Authorization as collateral for its debt will 

cause defects that violate the provisions of Article 1320 of the Indonesian Civil Code on legal conditions of an agreement. It is 

principally due to a debtor who does not want to sell his land or building. He only wants his assets to be used as collateral in the 

debt receivable agreement.     

 

An agreement is made without any reason or created for false or prohibited reasons; Prohibited reasons refer to something 

prohibited by law or contrary to decency or public order (Umar Mukhtar, 2019:72).    

 

The object of the debt receivable agreement is unjustified to be used as payment in selling and purchasing transactions as stipulated 

in a Binding Sale and Purchase Agreement. The Jurisprudence of the Supreme Court No. 2877/K/Pdt/1996 states that "Sales and 

purchases of land originating from a debt receivable relationship with the creditor as the buyer because the debtor is unable to pay 

his debts, then his sale and purchase is null and void by law".    

 

The existence of a Binding Sale and Purchase Deed in terms of debt receivable interests has directly transferred ownership to the 

creditor; hence, according to the creditors' perspective, the creditor's legal certainty becomes more secure but ignores risk. Risk is 

more charged to the parties (clients) if the deed of the binding sale and purchase is jointly made into one Deed of a Debt Receivable/ 

Lending and Borrowing Money (Ivan Chairunanda, 2018: 386). Thus, the transfer of land rights arising from a debt receivable 

agreement is invalid and does not have legal certainty because it has been flawed at the time of the agreements made.   

 

2. Collateral Execution Procedures When the Debtor Defaults    

In general, laws have protected creditors in lending money to debtors by providing guarantees. The provisions of Articles 1131 

and 1132 of the Indonesian Civil Code determine that all of the debtor's assets, both movable and immovable, either present or 

future, serve as collateral for all of his debts to creditors. This guarantee is protection for the debtor when defaults. Default means 

a situation where a person cannot fulfill his obligations based on an agreement.   
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Based on the provisions of the applicable laws and regulations, a creditor should not immediately carry out and/ or propose to sign 

a binding sale and purchase agreement. However, the creditor should continue the debt agreement with the Mortgage Deed (APHT) 

to be upgraded to Mortgage.   

 

Mortgages are collateral for debt repayment, where the guaranteed debt must be certain (Ngadenan, 2010: 119). Mortgages are 

regulated in Law No. 4 of 1996 on Mortgage Rights, commonly mentioned as Mortgage Laws. According to the provisions of 

Article 1 paragraph (1) of the Mortgage Law, a Mortgage is a security right that is charged to land rights, whether or not they are 

accompanied by other objects, which are an integral part of the land that prioritizes a particular creditor against other creditors.   

The imposition of a mortgage is preceded by the existence of an agreement that causes a legal relationship between the debt and 

receivables as the main guarantee. It is as stipulated in the provisions of Article 10 paragraph (1) UUHT, which states that the 

granting of mortgage is preceded by a promise to provide mortgage rights as collateral for repayment of debts, which are outlined 

in and are an integral part of its debt receivable agreement.   

 

According to the provisions of the UUHT, the granting of mortgage rights must be attended by the mortgage giver, the mortgage 

holder, and two witnesses, which is carried out by creating a Deed of Granting Mortgage Rights (APHT) by the Land Deed Making 

Officer (PPAT). The mandatory things that must be included in the APHT are the name and identity of the giver and holder of the 

Mortgage, the domicile of the parties, the amount of the Mortgage, and a clear description of the mortgage object (Adrian Sutedi, 

2010:91).   

 

Material rights in the form of land can be burdened with mortgage rights as stated in the provisions of Article 14 UUHT where 

mortgage rights contain a specific point with the words "to have justice based on the one and only God". These specific points 

contain the meaning of having the same executorial power as a court decision and permanent legal force. Executorial power is the 

right owned by the creditor to execute directly when the debtor defaults or cannot fulfill his obligations; thus, this executorial right 

is the same as a court decision.  

 

As stipulated in the provisions of Article 6 Law No. 4 of 1996 on Mortgage, it states that "if the debtor defaults, the holder of the 

first mortgage has the right to sell the object of mortgage through a public auction and take payment of his receivables from the 

proceeds of the sale". Therefore, if the debtor defaults on the fulfillment of obligations in the form of debt payments, then the 

execution of the Mortgage Holder is capable to sell through a public auction. Execution of mortgage rights can be carried out 

without a lawsuit process (litigation process). If the debtor defaults on a state-owned bank, the collection will be executed by 

PUPN/BUPLN. Meanwhile, if the debtor defaults on an individual or private legal entity, the billing is conducted by the district 

court.   

 

CONCLUSION   

 

The transfer of land rights originating from a debt receivable agreement is a form of transferring rights that is null and void; hence, 

the transfer of land rights from the debtor to the creditor is invalid. A Binding Sale and Purchase Agreement employed is to 

acknowledge debt without any legal force, and the validity of the deed may be canceled because it is not under the law; thus if 

there is a default, the deed will likely be canceled by the court due to its legal obfuscation. It depends on the judge's decision in 

deciding the case. If the debtor cannot fulfill his obligations or is in default, then based on the provisions of the applicable laws 

and regulations, the creditor should continue the debt agreement deed by creating a deed imposing mortgage rights to be upgraded 

to Mortgage; hence, if the debtor defaults, then the holders of mortgage can execute it by proposing sales through public auctions.   
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