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ABSTRACT  

 

Based on the philosophy of legal protection, this article seeks to determine the interpretation of the meaning of mental disorders 

according to the Civil Code and the application of informed consent to medical treatment for people with mental disorders 

governed by the Civil Code. Based on the principle of legal protection, this article also seeks to determine the implementation of 

informed consent to medical treatment for people with mental problems. In this study, the normative law method is being employed. 

The study's findings reveal that one interpretation of the idea of mental disorder, based on Article 433 of the Civil Code which 

reads, "Any adult who is constantly dumb, sick of the brain, or dark-eyed should be put under guardianship, even when he is 

occasionally proficient with his mind." maintains that mental disorder is a sort of inability to act or incompetence to conduct a 

legal act. Following the requirements of the Civil Code, even if those under guardianship are adults, they are considered legally 

incapable. Due to their inability to act for themselves, individuals with mental problems must give informed consent to medical 

treatment through family members or legal guardians. The application of informed consent to medical treatment for people with 

mental problems is governed by the Civil Code, which requires physicians to acquire permission from the patient's family 

(supporters, according to the Civil Code). Due to their inability to make decisions for themselves, people with mental disorders 

cannot give informed permission for medical treatment. However, under Law No. 18 of 2014 concerning Mental Health, social 

services will assume the role of guardian if the patient has no family or relatives. 
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INTRODUCTION 

 

The state guarantees everyone's right to health. This is stated in Health Law Number 36 of 2009, which emphasizes that everyone 

has the same right to receive health services. In health services, patients also have the right to make decisions for themselves and 

the right to receive information about what is happening to them and what they will be experiencing by them. After a complete 

explanation of the medical procedure and its dangers has been provided to the patient, informed consent will be obtained. The most 

crucial part of informed consent is the patient's comprehension of the material; consequently, the physician must deliver a full 

explanation in understandable language. 

A competent patient gave in-person informed consent. According to Permenkes Number 290 of 2008, competent patients 

are those who are at least 21 years old or married. In addition, patients are deemed competent if their consciousness is unimpaired 

and they do not suffer from mental health disorders or deterioration. According to Article 1320 of the Civil Code, there are four 

elements for the validity of a contract: a binding agreement between the parties, their capacity to enter into a contract, a specific 

subject matter, and a non-prohibited cause (legal clause). In this instance, competence refers to the parties' authority to agree on 

the second requirement. People considered capable under Article 1330 of the Civil Code, including adults over the age of 21 or 

who are or have been married, are not under guardianship. If their mental condition is not perfect when they reach the age of 

adulthood, they can be regarded under guardianship. Article 433 of the Civil Code states that a person is under guardianship if he 

is mentally ill, has a low IQ, and cannot handle his finances, resulting in significant waste. A patient with a mental disorder cannot 

be asked for consent in this case because he is considered incapable of giving consent in the agreement. 

In this case, a patient with a mental disorder cannot be asked for consent because he is considered incapable of giving 

consent in the agreement. Article 12 of Law Number 8 of 2016 concerning Persons with Disabilities guarantees the right to access 

information and effective communication for people with disabilities who use health care services. The legal implications for those 

with mental health issues seeking medical treatment through general consent are unclear. 

RESEARCH METHOD 

Normative legal research is utilized in this study. Legal research that uses secondary sources or library materials is known as 

normative legal research (Soekanto,  Soerjono ;   Mamudji,  2003).  The study of established legal norms is also known as 

doctrinal law study. Finding the rule of law, legal principles, and legal doctrines to address legal challenges is what Peter Mahmud 

Marzuki calls "normative legal research." (Marzuki, 2010). As a rule or general norm of acceptable human behavior, 

the law is generally regarded in this field of law study as stated in statute or law (Amiruddin ; Asikin, 2006). The 

goal of the doctrinal study is to provide a thorough and coherent account of the principles governing particular areas of the law, to 

examine the interrelationships among these provisions, to provide insights into the causes of (Peter Mahmud Marzuki, 2006). 

All applicable statutes and regulations pertaining to the matter at hand must be researched for the statutory method. 

(Setiono, 2011). The data-gathering methods in this study were a combination of literature reviews and in-person interviews. A 

literature review is a method of information gathering in which relevant statutes and case law, as well as books, papers, journals, 

magazines, and newspapers devoted to the study's subject matter, are examined. By analyzing the primary and secondary legal 

sources relevant to the topic at hand, this literature review helps provide a theoretical foundation for the research. In addition, the 
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interview is a method of gathering evidence in a court of law through direct questioning and answer. Interviews were conducted 

to obtain a clearer picture of the problem to be studied and to confirm data based on literature study techniques which researchers 

also carried out. Respondents from the research will be conducted interviews with the Surakarta Regional Psychiatric Hospital. 

A complete analysis of legal research data is urgently needed. The legal material analysis approach employed by 

researchers in this study is the deduction method, which pulls from the primary and minor premises. According to Philipus M. 

Hadjon, the rule of law is the central premise in legal reasoning, and legal facts are the minor premise. The writer can then draw a 

conclusion or conclusion based on these two factors (Peter Mahmud Marzuki, 2011). 

RESULT AND DISCUSSION 

Interpretation of the Definition of Mental Disorders According to the Civil Code 

WHO defines mental health as a condition of physical, mental, and social well-being that encompasses an individual's subjective 

judgment of psychological well-being, self-efficacy, autonomy, and self-actualization. Having a healthy mind is more than just 

being physically well (WHO, 2022). According to the definition provided by Law 18 of 2014 on Mental Health, a mentally healthy 

person is physically, psychologically, spiritually, and socially fit, fully aware of their strengths and weaknesses, able to cope with 

stress, perform at peak levels in the workplace, and able to make meaningful contributions to society. Mental illness has three 

facets: cognition, emotion, and behavior. Therefore, a person is diagnosed with a mental condition if his or her disordered thoughts, 

feelings, and behavior get in the way of his or her daily life. Disorders of the mind, also known simply as mental diseases, can 

devastate a person's outlook, thought processes, and daily interactions with others. People who suffer from mental disorders are 

generally people who have a depressed life, which makes it difficult for them to carry out their daily activities. 

As explained according to Article 1320 of the Civil Code, there are four conditions for a valid agreement, namely: 

 

1. The legally binding agreement between the part 

2. The likelihood of agreement between the parties;A sure thing, and 

3. Non-prohibited causes (lawful clause) (lawful clause). 

 

In this case, the term competence refers to the parties' authority to agree on the second condition. People who are considered 

competent under Article 1330 of the Civil Code include: 

 

1. Adult, over 21 years old or already/has been married 

2. Not under guardianship, in a condition when a person reaches the age of majority, he can be considered under guardianship 

if his mental condition could be better. According to Article 433 of the Civil Code, a person is considered in guardianship if 

he is mentally ill, has low thinking power, and cannot manage his finances, resulting in excessive waste. 

For people who are considered incompetent according to the Civil Code, in Article 1331, namely: 

1. People who are not yet mature (have not reached the age of 21 years) 

2. People who are under guardianship (curated) 

3. Married women. 

 

Article 1331, paragraph (2) above, states that one person considered incompetent in the Civil Code is under guardianship. 

Forgiveness is the condition of a person (curanderas) because of their nature deemed unfit or, in all respects, incapable of acting 

alone (personally) in legal traffic. Based on that, the person with the decision of the Judge is included in the category of people 

who are incapable of acting. A person can be put under guardianship if the person (adult) is in a state of dumbness, madness, or 

dark eyes, although sometimes the person is proficient in using his mind. In addition, adults can also be placed under guardianship 

for extravagance. 

 

According to the Civil Code, it is regulated in Article 433, where "stupid, crazy" is interpreted as a mental disability or 

mental disorder. That way, people with mental disorders are included in one as the people who are under guardianship and are 

considered incompetent by law. Still referring to the same Article, people with mental disorders or insane must be placed under 

guardianship, and the party who becomes a guardian for someone who has a mental disorder is the blood family. Those who have 

this mental disorder are unable to consciously control their actions in the community they live in, so it is not uncommon for their 

actions to result in harm to those around them. In accordance with According to Article 433 of the Civil Code, "Every adult who 

is perpetually stupid, insane, or has black eyes must be placed under guardianship, even if he occasionally demonstrates mental 

acuity. For excess, an adult may also be placed under guardianship." People with mental problems or who are mad must be placed 

under guardianship. According to Article 434 of the Civil Code, the blood family becomes the guardian of a person with a mental 

disorder. Therefore, the family is more involved in the legal activities of a kid with a mental disease than any other party. 

Based on the explanation above, it is known that mental disorders in the Civil Code can be interpreted as people who are 

unable to carry out certain legal actions. Where even though the person is considered an adult, because of his inability to carry out 

a legal action, the person is considered incompetent. So that all the actions that he committed cannot be held accountable and 

require the person with a mental disorder to be under the care of his blood family. However, the amnesty requires his family or 

those entitled to support him to submit an application to the court with adequate facts and witnesses to demonstrate that the person 

being petitioned by him is legally incompetent or has not taken legal action for himself. 
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Implementation of Giving Informed Consent to Medical Treatment for People with Mental Disorders 

Mental disorders are divided into 2 (two) outlines, namely psychotic and neurotic mental disorders. The limits of both are 

characterized by the ability to understand reality (dr. Etha RSJD, 2023). Psychotic mental disorders are people with mental 

disorders whose reality judgment is disturbed or unable to judge the reality that occurs, for example, hallucinations, while neurotic 

mental disorders, whose reality assessment is still good, but what bothers them is personality problems that make a person tend to 

feel anxious, obsessive-compulsive. , and often think or are in a negative emotional state. Those with neurotic mental disorders 

also tend to be perfectionists. Neurotic refers to a variety of psychological disorders that occur without any physical cause and do 

not interfere with the individual's perception of reality. Psychotic mental disorders because reality is disturbed, so they cannot 

understand themselves, understand their environment, and how to act, so patients with psychotic mental disorders cannot give 

informed consent for themselves. Meanwhile, in neurotic mental disorders, because the understanding of reality is not disturbed, 

the patient can still give informed consent to his medical treatment. 

Medical Action Approval is the consent of a patient or his family for a medical action once it has been explained to the 

patient, as required by Minister of Health Regulation No. 585/Men.Kes/Per/IX/1989 on Medical Approval. Approval for medical 

treatment is an agreement granted by the patient or next of kin after receiving a thorough explanation of the medical or dental 

operations that will be conducted on the patient, as outlined in Minister of Health Regulation No. 290/Menkes/Per/III/2008. People 

with mental problems are considered to lack the capacity for rational control over their behavior in public, according to Article 

433 of the Civil Code. Based on research that has been carried out, this statement refers to people with psychotic mental disorders 

whose reality is disturbed so they cannot distinguish reality. And hallucinations, unable to control himself. Meanwhile, neurotic 

mental disorders do not refer to or are not in accordance with the words of the Article, so they can still give their right to consent 

in informed consent. 

Informed consent is grounded in several laws, including but not limited to the following: 

 

Any medical or dental procedure done on a patient by a doctor or dentist must be approved, according to Article 45, paragraph (1) 

of Law Number 29 of 2004 Concerning Medical Practice. 

Any medical action conducted in a hospital must get the patient's or his family's approval, according to Article 37, paragraph (1) 

of Law Number 44 of 2004 respecting Hospitals. 

Everyone has the right to accept or decline any assistance measures given to him after obtaining and understanding all information 

about these actions, as stated in Article 56, paragraph (1) of Law Number 36 of 2009 Concerning Health. 

Article 58C of Law No. 36 of 2014 regarding Health Workers states, "Health workers acquire consent from recipients of health 

services or their families before giving treatment." 

Article 2, Paragraph 1 of Minister of Health of the Republic of Indonesia Number 290/Menkes/Per/III/2008 concerning Approval 

of Medical Acts states, "all actions conducted on patients must be approved." 

Mental disorder can be stated as a condition in which a person is unable or incapable of carrying out a legal action and 

requires the legal action to be carried out by his guardian in accordance with the provisions of the Civil Code. So the actions given 

to people who experience mental disorders require the support party to carry out these actions. Therefore, giving informed consent 

to medical treatment for people with mental disorders must also go through an application made by the supervisor if the doctor's 

action is not in an emergency. When a patient or their legal guardian gives their informed consent, it means they give the doctor 

permission to perform a variety of medical procedures, including a physical examination, a diagnosis, the administration of 

medication or injections, the administration of anesthesia, the performance of surgical procedures, etc. 

Following the provisions of the Minister of Health Regulation Number 290/Menkes/Per/III/2008 Concerning Approval 

of Medical Action, a person with a mental disorder who is undergoing medical treatment in a hospital will be required to fill out a 

consent form, which the patient's family or guardian typically fills out. Therefore, according to the Civil Code, a guardian or 

authorized family member must consent to doctors who will offer media treatment to people with mental disorders to apply the 

principle of informed consent to medical care for those with mental diseases. A medical action agreement is a contract between a 

doctor and a patient that allows the doctor to provide health services based on the doctor's competence and skills, which is necessary 

before the doctor can treat a patient with a mental disorder. 

Parties receiving medical services which can be declared incompetent to act (may not make agreements, or agreements 

made can be considered invalid/null and void), including: 

 

1) An adult who is incapable of acting (for example, a madman, drunk, or unconscious) requires approval from the 

caregiver (those who may agree with the doctor are the supervisor). 

2) For minors, approval from a legal guardian or parent is required; according to Minister of Health Regulation Number 

585/Men/Kes/Per/IX/1989 Article 8 paragraph (2) regarding consent to medical action, the age of majority is 21 or marriage. 

Therefore, if a person is under 21 and unmarried, the therapeutic transaction must be signed by their parents or legal guardians, 

who are authorized to consent. Article 1320 of the Civil Code stipulates that the subject of an agreement must be a specific matter 

that is lawful or permissible to decide. In therapeutic transactions, efforts to cure diseases that are not forbidden by law pertain to 

particular agreed-upon items or the purpose of the deal. 

In contract law, there are two types of agreements, namely: 

1) Inspanningverbintenis is an effort agreement, which means that both parties promise or agree to exert maximum effort 

to fulfill the agreement. 

2) Resultaatverbintenis, is an agreement that will provide an accurate result by what was agreed. 
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The implementation of giving consent in informed consent to medical treatment for people with mental disorders 

regulated in the Civil Code requires doctors to obtain approval from the family/guardian. In general, a patient, before receiving 

medical treatment, will have a medical action agreement process which is a form of mutual trust between doctor and patient before 

carrying out medical treatment. However, because people with mental disorders cannot act for themselves, giving informed consent 

to medical treatment for people with mental disorders must be done through the family or guardians who have the authority to act 

on people who experience mental disorders. However, if in an emergency, in an emergency, a doctor, in carrying out his profession, 

has the priority action, namely saving the patient's life. 

 

CONCLUSION 

 

The interpretation of the definition of mental disorder based on the Civil Code views that mental disorder is a form of a person's 

inability to act or cannot be considered legally competent to take legal action so that the actions carried out by the person with 

mental disorders require that he is under the protection of another person who is blood-related to him or another party who has the 

right to enable him to represent the person being assisted in carrying out legal actions because people who are under guardianship 

are considered legally incompetent even though they are adults according to the provisions of the Civil Code. 

The implementation of giving consent in informed consent to medical treatment for people with mental disorders 

regulated in the Civil Code requires doctors to obtain approval from the family/guardian. In general, a patient, before receiving 

medical treatment, will have a medical action agreement process which is a form of mutual trust between doctor and patient before 

carrying out medical treatment. However, because people with mental disorders cannot act for themselves, giving informed consent 

to medical treatment for people with mental disorders must be done through the family or guardians who are authorized to act on 

people who experience mental disorders. 
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