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ABSTRACT  

 

The intention of this research is to analyse the responsibility of a notary and the legal consequences for a limited company that 

has been established by a foundation whose establishment process violates the convention of the law (especially in violation of 

Article 7 of the law on foundations), as has been done by several foundations in Indonesia, one example is the Aksi Cepat Tanggap 

Foundation which seats the governing organs and management organs as organs of directors and organs of commissioners in a 

Limited Company affiliated with the foundation. The author uses doctrinal law research methods. The conclusion of this study is: 

(1) A notary as an functionary who is authorized to draw up an authentic deed, including the deed of establishment of a limited 

company established by a foundation, has a great responsibility in so far as it concerns the formal requirements of authenticating 

the deed. However, the Notary is not responsible for the substance of the deed because this is the will of the parties themselves. So 

that if what is violated is the formal terms of the deed, the notary can be sued for compensation and fines. (2) The legal 

consequences for a limited company that has been established by a Foundation but violates Article 7 of the Law on Foundations 

are null and void. Because the deed of an establishment violates the objective requirements of the legal requirements of an 

agreement regulated in Article 1320 of the Civil Code. In addition, the status of the Limited Company legal entity is considered to 

have never existed, causing all actions that have been carried out or carried out by the company's organs to have no legal standing. 
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INTRODUCTION 

 

Indonesian people have known foundations (stichting) since the Dutch East Indies era. Foundations as legal entities have been 

accepted in a jurisprudence in 1882. The Hoge Raad which is the highest judicial body in the Netherlands is of the opinion that 

foundations as legal entities are legal and therefore can be established. Foundation legal entities have been mentioned in general 

in the Civil Code (hereinafter abbreviated as the Civil Code), then currently separate regulations have been established for 

foundation legal entities (Gunadi 2016). Regulations related to foundations have followed the development of the community's 

need for certainty and legal protection in the establishment of foundations. We can see this from the issuance of laws and regulations 

regarding foundations by the Indonesian government, which have now undergone several amendments (YK Dewi 2013). 

Based on Article 1 point 1 of Law Number 28 of 2004 concerning Amendments to Law Number 16 of 2001 concerning 

Foundations (hereinafter condensed as Law 16 of 2001 or 28 of 2004), explains that "a foundation is a legal entity consisting of 

separated assets and is intended to achieve certain goals in the social, religious and humanitarian fields that do not have members”. 

The preparation of Article 1 point 1 of Law 16 of 2001 or 28 of 2004 stipulates that a foundation is a legal entity, but the legality 

of a foundation be going to obtained after the Minister of Law and Human Rights of the Republic Indonesia (Ministry of Law and 

Human Rights) approves the deed of establishment of the foundation. This means that the ratification of the deed of establishment 

is the only document that determines the legal status of a foundation as a legal entity (Sucia 2021). 

One of the rights of a foundation legal entity is that it can become a partner or establish a business entity (limited 

company). Foundations have to remain oriented to the principle of non-profit when they become partners or founders of limited 

liability companies (Achleitner et al. 2020). Foundations are usually established by two or more people or established on the basis 

of a will so that there is a classify of the assets of the founders, then these assets have goals in the social, religious and humanitarian 

fields. Based on the non-profit oriented principle, foundations do not seek profit, but rather capital obtained from social funds 

intended for the benefit of society, in Article 5 paragraph (1) of Law 16 of 2001 or 28 of 2004 states that assets belonging to 

foundations are in the form of money, goods and other assets acquired by foundations based on this law, are prohibited from being 

transferred or distributed directly or indirectly, whether in the form of salary, wages/honorarium or other forms that can be valued 

in cash to the Trustees, Managers and Supervisors (Subiyanto and Sudarwanto 2020). 

It is prohibited for foundations to be profit-oriented because foundations are founded with the desire and purpose of the 

religious, humanitarian and social fields. In addition, the foundation also has other interests, namely the interests of the general 

public and the interests of the state. That is why, organizations working in the humanitarian, religious and social fields may not 

prioritize individual interests over public interests. Therefore it can be said that the activities of the foundation are included in a 

philanthropic activity (Nora, Yamin, and Devi 2022). 

In practice, many foundations that establish or invest their capital in limited liability companies are not to develop wealth 

that will be used to derivation the goals and purpose of the foundation, but to enrich the foundation's management, supervisors and 

supervisors (Zaini and Septia 2022). This is done in several ways, namely: a). Appointing the foundation's supervisory and 

supervisory organs as Directors or Commissioners in a Limited Company established by the foundation(Polri.go.id nd); b). Modify 

the foundation's articles of association unilaterally in order to be able to control the foundation's assets personally; and c). Making 

decisions on foundation trustees and management meetings unlawfully. This tendency will cause problems both for the organs of 

the foundation and for the Notary as a public official who is authorized to make authentic deeds based on laws and regulations and 

based on the agreement of the parties, including making a deed of establishment or a deed of equity participation in a limited 

company by the foundation (Adjie 2017). Problems in establishing a limited company affiliated with the foundation will have legal 
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consequences for the company that has been established. Departing from the problems above, in this study the authors discussed 

two problem formulations namely: (1)What is the legal responsibility of the Notary who makes the deed of establishment of a 

limited company by the foundation; and (2) What are the legal consequences for the limited company that has been established. 

RESEARCH METHODS 

Based on the formulation of the problem above, the researcher uses doctrinal research methods. The word doctrine includes issues 

of legal concepts, principles or principles, court decisions, laws and regulations. Doctrinal research is research into law and legal 

concepts. This research is intended to find ideas that give rise to the notion of law, legal concepts, or legal principles that are 

applicable to the egress at hand (Efendi, A'an, Dyah Ochtorina Susanti 2019). The author uses the doctrinal research method 

because the author will analyze the two problems above by examining laws and regulations violated by foundations, as well as 

examining cases of foundations that are in the process of establishing a limited company, such as in the implementation of 

foundation activities, it turns out that they violate the clause of laws and regulations. 

DISCUSSION 

1. THE RESPONSIBILITY OF THE NOTARY AS AN FUNCTIONARY MAKING THE DEED OF 

ESTABLISHMENT OF A LIMITED LIABILITY COMPANY BY A FOUNDATION THAT VIOLATES THE LAW 

AND REGULATION. 

Article 1 point 1 of Law Number 30 of 2004 as changed by Law Number 2 of 2014 about the Office of a Notary (furthermore 

abbreviated as Law 30 of 2004 or 2 of 2014), explains that "Notary is a public official authorized to make deeds authentic and has 

other authorities as referred to in this Law or based on other laws”. Notary in following through with their responsibility, not only 

confirms the will of the parties and then puts it in the form of an authentic deed (deed of Establishment of a Limited Liability 

Company), but also Notary has authorized to procure legal counseling related to making the deed to the parties (Dian Novita Sari 

2018) so that the legal action to be taken is directed and does not violate the law. 

Notaries as public officials in following through with their responsibility must based on laws, both Laws 30 of 2004 or 

2 of 2014 or other laws that require a deed to be made with an authentic deed by a notary. Article 16 paragraph (1) of Law 30 of 

2004 or 2 of 2014 requires a notary "to act trustworthy, honest, thorough, independent, impartial and protect the interests of the 

parties involved in legal actions" (Salamah and Iriantoro 2022). This action is intended so that in the future the notary and the 

parties will not experience problems arising from the deed that has been made. 

Article 1 point 1 of Law Number 40 of 2007 about Limited Liability Companies (hereinafter abbreviated as Law 40 of 

2007) explains that "Limited Companies, furthermore referred to as corporations, are legal entities which are capital partnerships, 

established based on agreements, conducting business activities with basic capital all of which are divided into shares and meet 

the requirements stipulated in this law and its implementing regulations. Furthermore, the provisions regarding the establishment 

of a limited liability company have been mentioned in Article 7 Paragraph (1) of Law 40 of 2007 which states that "Companies 

are established by two or more people with a notarial deed drawn up in the Indonesian language". The limited liability company 

establishment agreement is commonly known as the deed of Establishment of a Limited Liability Company. The deed of 

Establishment contains and regulation discrete of rights and duties of the parties in the handle and operating the limited liability 

company. These rights and duties form the substance of the agreement furthermore acknowledgment as the “Articles of 

Association of the company” (Theresia and Putra 2022). 

A Limited Liability Company is a form of exertion entity that has a legal entity and is favored by entrepreneurs. This is 

because the legal entity of a limited liability company is engaged in a profit-oriented business and the form of liability is limited 

to the issued and paid-up capital (Harnis, Suryanti, and Rubiati 2018). In addition, the Limited Liability Company also gives 

rights to owners (shareholders) to transfer all or part of their shares by selling them to other companies (Gumilang 2019). 

If the deed made before a notary turns out to cause a conflict, subsequently this need-for to be questioning, whether the error was 

from the notary or from the parties which did not supply the documents and information correctly to the notary (without the 

notary's knowledge), or maybe because the notary and one of the parties had made an agreement. If the deed made causes legal 

defects by reason of the notary's mistake either by reason of negligence or on purpose, the notary has to be responsible both legally 

and morally. (Mighty 2021). In addition, if it is proven that the notary made a mistake/negligence which caused losses to the 

parties, In addition, if it is proven that the notary made a mistake/negligence which caused deprivation to the parties, the notary 

is perhaps sanctioning in the form of administrative sanctions or civil sanctions. Sanctions against notaries, it has been regulated 

in Law 30 of 2004 or 2 of 2014. 

When creating the deed of the founding of limited liability by a foundation, the notary must appertain the carried out as 

a precaution principle by asking about the position of the parties to be included in the company data, especially those who will be 

seated as commissioners and directors in the articles of alliance (data) of the foundation. Because, if you do not inapplicable the 

precaution principle, the notary deed that is made will cause legal problems in the future, either against the parties themselves or 

even dragging the notary as the official who made the deed. 

Apart from having to apply the principle of prudence, a notary must also be careful with regard to laws and regulations 

relating to legal actions that will be set forth in the deed. As regards a limited liability company by a foundation, Notary must 

really pay attention to the regulations constrained in Article 7 of Law 16 of 2001 or 28 of 2004, which explains that: (1) 

Foundations can establish business entities whose events are in accordance with the aims and objectives of the foundation; (2) 

Foundations may participate in various forms of business that are prospective, provided that all participation is at most 25% 

(twenty five percent) of the total value of the Foundation's assets; (3) Members of the Trustees, Management, (Mahastoro and 

Sudarwanto 2019). This means that if the provisions in Article 7 are violated, it will result in legal consequences for both notaries 

and limited liability companies and foundations. 

Regarding the procedure of initiation limited liability company mentioned above, the notary had a moral responsibility 

toward his position. If a notary in accomplishing their bearing violates the provisions of the law and the code of ethics, it will 

result in liability, be it civil, administrative, or criminal law. The notary's civil liability perhaps in the formonitrile of compensation 
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and interest as a consequence that the notary will receive for the demands of the parties if the deed in question only has a power 

of proof as a private deed or the deed shall be canceled by law. 

Determination of errors when making the deed of initiation of a limited liability company should be seen in the process of 

making the deed. A notary who draws up a deed of initiation of a limited liability company by the foundation perhaps held liable 

for civil liability if the mistake or omission is made by the notary (with regard to formal and material requirements). However, if 

the error or negligence is committed by the parties themselves, the parties cannot claim compensation from the Notary, because 

the Notary is not a party to the deed he made. 

2. DUE TO LEGAL ESTABLISHMENT OF LIMITED COMPANY BY FOUNDATIONS THAT VIOLATES THE 

LAW 

The deed made by a Notary is an authentic deed that has flawless evidentiary power. Article 1 number 7 of Law 30 of 2004 or 2 

of 2014 explains that "Notarial Deeds, hereinafter referred to as Deeds, are authentic deeds drawn up by or before a Notary in the 

form and procedure stipulated in this Law". The authentic deed in question consists of 2 (two) types, namely: 1. Party deed (Partij 

Acte), namely a deed made before a notary by the parties who wish to express their will in an authentic deed, or concerning an 

act required by law to contained in an authentic deed; 2. Deed of shareholders' general meeting of limited liability, deed of 

registration or inventory of inheritance, and deed of minutes of a lottery drawing (Relaas acte), (Marvin and Latumeten 2022). 

Deeds of parties can be in the pattern of a deed establishment of a foundation, the establishment of limited liability, or 

legal actions to be conducted by a legal entity (agreement, equity participation, merger, and others). The legal action is required 

by law to be contained in an authentic deed. Foundations as legal entities have equipment,  assets, and foundation organs that 

manage, run, and impersonate the foundation outside and inside the court. Like a limited liability which has a GMS (General 

Meeting of Shareholders), commissioner, and Directors, the three bodies governing and managing the company according to their 

respective duties and allowing the company to carry out its rights and Obligations in law (Hudayanti 2017). 

There are differences in the essence and characteristics of a Limited Liability legal entity with another shape of business 

entity. Either one in character that determines between a limited liability company against another business entity perceptible in 

the doctrine of legal corporation, which essentially explicates that there is a detachment of fortune between shareholders and the 

assets of the legal entity limited liability. The existence of a separation of assets between the shareholder and the company causes 

the limited duty of shareholders, which is restricted to the funds they own “issued or paid-up capital” (Gerven Van 2012). 

Based on the formulation of Article 1 number 1 of Law 40 of 2007 above, a Limited Company is a capital partnership established 

on contract by two or more people who have the same objectives in the business sector. Because its establishment is on contract, 

the establishment of a Limited Company is inseparable compared to the regulations of conditions for the validity of a contract 

stipulated in Article 1320 of the Civil Code (Fauzan Salim 2020). 

The provisions specified in Article 1320 of the Civil Code are (1) the existence of an agreement, (2) the competence of 

those who enter into the agreement, (3) a certain matter (object of the agreement) and (4) a cause that is lawful or does not violate 

the law (Wibowo, Armono, and Bidari 2022). Apart from having to comply with the provisions postulated in Article 1320 of the 

Civil Code, the establishment of a limited liability company also requires the services of a Notary qua a public official who is 

licensed to construct authentic deeds. A notary public is a public official who has the power to draft notarized deeds unless the 

drafting of the deed is specific to another public official. Making authentic deeds requisite by law and regulation is intended aims 

to create security, ordering, and legal cover for the parties (NLJWA Dewi, Surata, and Mariadi 2022). 

The requirements as controlled in Article 1320 of the Civil Code include subjective requirements and objective 

requirements for the validity of an agreement. There are several procedures that should be fulfilled in the process of establishing 

a limited company to obtain authorization as a legal entity (rechts person) from the Minister of Law and Human Rights, namely 

that they must fulfill subjective and objective requirements. These conditions are cumulative, not optional, so if one of the 

conditions is defective or not fulfilled. This will affect the deed of establishment of the limited company being invalid according 

to law and impacting the invalidity of the corporation as a legal entity (Purwantii 2021). 

Cancellation of an agreement has been regulated in Articles 1451 and 1452 of the Civil Code. Legal consequences of 

non-fulfillment of subjective requirements are reversible and one of the parties can apply for cancellation of the contract. A 

contract remains binding on the parties unless terminated by a judge at the claim of a party eligible to it. Parties' legitimate to 

rescind the contract, to get the right to recovery, and even the right to get the compensation for damages are the rights of the 

injured party, and the other party, who has already received benefits from the other party, must return to them. On the other hand, 

if the objective conditions are uncollected, the legal consequences are void and the contract may be considered void or even 

presumed to have not ever existed (Adeline 2020). 

Provisions regarding the form of the deed looked regulated in Article 38 of Law 30 of 2004 or 2 of 2014, subjective 

provisions are at the way at the start of the deed. While objective provisions are in the content (substance) section is load the 

desire and purpose of being concerned party. The substance of the deed is included in the objective conditions which if violated 

will effect in the deed being canceled void and deemed to have never existed. 

CONCLUSION 

The notary in serving their jobs has a great responsibility for the deed made by them. If what is violated is the formal requirement 

of an authentic deed, the notary can be prosecuted civilly or can be subject to sanctions. However, if what is violated is a material 

requirement or the error comes from the parties themselves, then the parties must bear the losses caused by it without involving a 

notary, because the notary only confirms what the parties want and the notary isn't a party to the deed they made. 

Things that are prohibited by law or offend public order and morals can not to input in an agreement. If these provisions 

are violated, the contract will be canceled by law, especially if the contract is not clear regarding the object of the agreement or 

even promises/contains things that are prohibited by laws and regulationsIf the deed of establishment of a limited company contains 

data prohibited by law, then the deed is canceled by law and void and is deemed to have not ever existed. So that the activities that 

have been carried out or legal actions that have been carried out by the company's organs become null and void. 
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