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ABSTRACT  

 

There are still many construction dispute problems in Indonesia, There are numerous methods for resolving disputes in Indonesia. 

Construction dispute settlement in Indonesia can be done in 2 ways, through court and out-of-court. The purpose of this article is 

(to know?) the settlement of construction disputes in Indonesia and the comparison between the effectiveness of settlement of 

construction disputes through the courts and the settlement of construction disputes out-of-court. One of the main problems in the 

implementation of construction in Indonesia is the existence of construction disputes between service users and contractors as 

service providers. This tendency to cause disputes is because that construction contracts are dynamic and different from other 

contracts. Construction Dispute Resolution has been regulated in Law Number 30 of 1999 concerning Arbitration and Alternative 

Dispute Resolution and Law Number 2 of 2017 concerning Construction Services. Later in this article, we will discuss deeper the 

regulations underlying dispute resolution in Indonesia. The purpose of this discussion is to find out how construction dispute 

resolution in Indonesia has then compared the effectiveness between settlement of construction disputes through the court and out-

of-court. 
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INTRODUCTION 

 

Implementing physical development in the field of construction services requires numerous resources, including both human and 

environmental assets in the form of building materials, sources of electrical power and energy for equipments, mechanical and 

electrical, as well as financial resources. Each stage of work is carried out with a project management approach. Procedures are 

controlled and established so that the execution of work can proceed smoothly according to the time of work. However, in every 

stage of its work, it sometimes encounters obstacles, both from the human factor and from other sources. The slightest obstacle 

must be faced properly in order to avoid large losses (Poerdyatmono, 2007). 

 

One of the main problems in the implementation of construction in Indonesia is the existence of construction disputes between 

service users and contractors as service providers. This tendency to cause disputes is due to the fact that construction contracts are 

dynamic and different from other contracts. Disputes arising in construction projects can be detrimental to the parties to the dispute. 

Thus, efforts to resolve disputes that arise become a challenge for construction service industry players (Renyaan & Ingratubun, 

2022). 

 

Out-of-court dispute resolution has been the idea of the Indonesian people for a long time, but the word Out-of-Court Dispute 

Resolution is not used in the naming. This dispute resolution is a philosophy that develops in society by the ancestors of the 

Indonesian nation, for example, the Indonesian in the event of a conflict prefer to resolve it in the form of deliberations to reach a 

mutual agreement. The founders of the Indonesian state brought this deliberation to the fore by incorporating it into the 1945 

Constitution (Raffles, 2010). 

 

The term Construction is legally regulated in Law Number 2 of 2017 concerning Construction Services (hereinafter referred to as 

UUJK) and the rules regarding the implementation of Construction Services are regulated in Government Regulation Number 22 

of 2020 which defines Construction Services as Construction Consulting Services and/or construction work. Meanwhile, the 

implementation of the Construction Services Business is an effort to manage a series of activities to create quality and sustainable 

buildings.  UUJK mandates the establishment of government regulations to implement the law to follow up on regulations covering 

construction contracts; obligations and responsibilities of service providers for construction failures; dressing of dressing; coaching 

and supervision; complaints, and efforts to obtain compensation or compensation, dispute resolution, and procedures for imposing 

administrative sanctions.  Government Regulation Number 22 of 2020 concerning Implementing Regulations of Law Number 2 

of 2017 is intended as a guideline for the implementation of construction services businesses. Therefore, when there is a dispute 

in the construction sector in Construction Work, juridically the term used is "Construction Dispute" (Latada et al., 2022). 

 

The Alternative Dispute Resolution Agency is a form of out-of-court dispute resolution founded on the parties' agreement. 

Currently, negotiation, mediation, conciliation, and arbitration are the most popular alternative dispute resolution methods. Due to 

the parties' agreement, alternative dispute resolution is voluntary and therefore cannot be imposed on one party by the other. 

(Raffles, 2010). 

 

Many cases of construction disputes are still occurring and there is no legal certainty or resolution that occurs. Therefore, through 

this article, the authors formulate several issues to be discussed, including how to resolve construction disputes in Indonesia. In 

addition, this article will also discuss the effectiveness of out-of-court construction dispute resolution compared to the settlement 

of construction disputes through the courts. 

 



International Journal of Business, Economics and Law, Vol. 28, Issue 3 (April)                                                                                              

ISSN 2289-1552 2023 
 

 

50 

The research method used by the author in writing this article uses a type of normative research, namely, conducting a study of all 

formal legal norms (regulatory acts below) relevant to the topic of discussion, as well as using literature. contains theoretical 

concepts for conducting research topic analysis. The analysis used in this study uses a qualitative analysis method, namely by 

interpreting (interpretation) of legal materials that have been processed. The use of this method of interpretation aims to interpret 

the law (Muhaimin, 2020).  

 

CONSTRUCTION DISPUTE RESOLUTION IN INDONESIA 

 

There are two mechanisms for resolving disputes: through the courts (litigation) and through institutions / organizations out-of-

court (non-litigation). Each mechanism is subject to different procedural laws. Therefore, the application of procedural law (formal 

civil law) is determined by the choice of dispute resolution mechanism. The mechanism of the court complies with the procedure 

of civil procedural law in the general court. In addition to being guided by the Herzien Inlandsch Reglement (HIR), the general 

provisions of civil procedural law in Indonesia also come from RBg (Het Rechtsreglement Buitengewesten), Rv (Reglement op de 

Burgerlijke Rechtsvordering) along with other statutory provisions such as BW (Burgerlijke Wetboek or Civil Code), Wvk 

(Wetboek van koophandel or the Book of Trade Law) and Law No. 48 of 2009 on judicial power. Out-of-court 

institutional/organizational mechanisms prioritize procedural proceedings that are specifically regulated outside of the general civil 

procedural law. For example, Law no. 30 of 1999 concerning Arbitration and Alternative Dispute Resolution (hereinafter referred 

to as the AAPS Law) contains a civil procedural law that specifically regulates the settlement of disputes out-of-court. Although it 

has the status of "special civil procedural law", it can be replaced by other laws that also specifically contain civil procedural law 

(Lature, 2018). 

 

Construction disputes resolution in Indonesia in accordance with Article 88 paragraph (1) of the UUJK is resolved based on the 

principle of deliberation for consensus. If no consensus is reached, the disputing party will take the dispute resolution steps stated 

in the Construction Contract. The choice of settlement of construction disputes is usually indicated in the construction contract 

directly. The construction contract provides for the choice of a site for resolving construction disputes. Construction contract 

disputes are civil law disputes because they relate to contracts. If it turns out that the construction contract does not provide for 

measures for resolving the dispute, the parties to the dispute may conclude a written agreement on the chosen procedure for 

resolving the dispute. The characteristics of dispute resolution or construction services disputes can be resolved in court and out-

of-court. Out-of-court settlement efforts for construction services are regulated in article 58 of Law Number 48 of 2009 concerning 

Justice which stated "efforts to resolve civil disputes can be carried out outside the general court through arbitration or alternative 

dispute resolution" (Priambodo, 2021). 

 

Based on the AAPS Law, Article 1 No. 10 states: "Alternative Dispute Resolution is an institution for resolving disputes or 

differences of opinion between the parties through means agreed upon by the parties, such as non-litigation settlement through 

consultation, negotiation, mediation, conciliation or expert opinion". 

 

According to the Explanation provided in Article 6 paragraph (2) of the AAPS Law, the parties may and have the right to resolve 

disputes that arise between them. The parties must execute the dispute resolution agreement in writing and concur to its terms. 

Mediation is an alternative form of dispute resolution. Mediation is a dispute resolution paradigm in which an impartial and neutral 

third party (mediator) assists disputing parties in reaching a mutually acceptable resolution. In this context, mediation requires the 

presence of a neutral and impartial third party (either alone or in the form of an independent institution) who will function as a 

mediator. As an independent, neutral, and impartial third party appointed by the parties directly or through a mediation agency, the 

mediator is required to carry out his duties and responsibilities in accordance with the parties' desires and will. There is, however, 

a general pattern that mediators can and typically do follow when resolving disputes between parties. As an outside party in a case 

with no coercive power, this mediator is obligated to meet with or confront the disputing parties in order to obtain their opinion on 

the subject being debated. Only then can the mediator determine the circumstances of the case, the advantages and disadvantages 

of each of the disputing parties, and attempt to draft a settlement proposal, which is then communicated directly to the disputing 

parties. In order to achieve a mutually beneficial outcome, the mediator must be able to create an environment and conditions 

conducive to the creation of a compromise between the two disputing parties. The mediator concludes a written agreement for the 

parties to sign only after obtaining their consent to the proposed proposal with any corrections or alterations necessary to resolve 

the contentious matter. In addition, the mediator is expected to assist in the enforcement of the signed agreement between the 

parties. In accordance with the AAPS Law, the written dispute resolution agreement is final and enforceable when executed in 

good faith. The written agreement must be filed with the District Court within 30 days of the signature date and must be executed 

within 30 days of the registration date.(Ariani, 2012). 

 

Arbitration is an institutional form not only intended to resolve disputes arising between the parties to the main agreement but can 

also provide advice in the form of a legal opinion at the request of the parties to the agreement. The legal opinion of the arbitral 

institution is included in the definition or form of the arbitration institution's decision. Disputes that can be resolved through 

arbitration under the AAPS Act are trade and rights disputes that, by law and regulation, are entirely within the control of the 

parties to the dispute. Construction work belongs to the industrial sector, so the settlement of construction disputes through 

arbitration is carried out in accordance with the provisions of the AAPS Act (Muskibah & Hidayah, 2021). 

 

Arbitration in dispute resolution that can be chosen by the parties to resolve the dispute, can be in the form of ad hoc arbitration 

and institutional arbitration. Ad hoc arbitration is not associated with any arbitral body, that is, this arbitration does not have its 

own rules of procedure, both with regard to the appointment of arbitrators and the procedure for adjudicating disputes. Ad hoc 

arbitration in accordance with the procedural rules specified in the law. Meanwhile, institutional arbitration is an institutionalized 

arbitral institution created and attached to a specific institution. The nature of this arbitration is permanent and specifically designed 
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to resolve disputes, and generally has its own methods and procedures for resolving disputes, and when the dispute is resolved, 

this arbitration will not end. Institutions that provide institutional arbitration services, including the Indonesian National Arbitration 

Board (BANI), because BANI has the scope of resolving disputes that arise in the fields of trade, industry and finance, both 

nationally and internationally. Construction services are included in BANI's scope of work (Muskibah & Hidayah, 2021). 

 

EFFECTIVENESS OF OUT-OF-COURT CONSTRUCTION DISPUTE RESOLUTION COMPARED TO THROUGH 

THE COURTS 

 

The dispute resolution process in court leads to decisions of an adversarial nature that do not pay attention to the common interest, 

as it leads to the decision of a win lose solution. With winners and losers, the one party it will be satisfied, and the other party it 

will be dissatisfied, so it may cause new problems among the parties to the dispute. Not to mention that the dispute resolution 

process is slow, time-consuming, and costly. Whereas the out-of-court dispute resolution process leads to a "win-win solution" 

agreement, because out-of-court dispute resolution is carried out on the basis of agreement and deliberation between the parties to 

reach a mutually acceptable solution to both parties, and the final decision can be guaranteed the confidentiality of the parties' 

dispute, since there is no obligation for the hearing process to be open to the public and published (Lestari, 2013). 

 

In the court process, dispute resolution must wait until the court decides to resolve the matter. Courts are one of the most popular 

dispute resolution methods, but in recent years there have been various opinions that this dispute resolution method is no longer 

effective, especially if it has reached the Supreme Court level, but in fact this method is still widely used. This process sometimes 

time consuming. When resolving disputes in court, the parties to the dispute are subject to the judicial bodies of the state. In this 

process the disputing party must undergo legal proceedings in accordance with the provisions established by the law. If one of the 

parties is not satisfied with the court's decision, then it has the right to appeal to a higher level, up to the Supreme Court. One 

alternative to construction dispute resolution is arbitration. Arbitration is a way of resolving issues formed through contracts 

involving experts in the field of construction. These experts join the arbitration body. This body regulates the parties who have 

concluded a contract with an arbitration clause, mediation, and enforcement of the arbitral verdict. The advantage of this method 

of arbitration is the nature of its quick and inexpensive settlement compared to the courts. In addition, this arbitration procedure is 

conducted behind closed doors and is conducted by arbitrators selected on the basis of their expertise. A final and binding arbitral 

verdict is an important reason to use this method to resolve the issue. Court rulings are usually open and require a longer process. 

This leads to long and costly delays in resolving the problem. Whereas this arbitral verdict cannot be changed unless all parties 

agree to the reopening of the case (Pusdiklat Sumber Daya Air dan Konstruksi, 2017). 

 

Through the explanations previously described, the author argues that the process of resolving construction disputes out-of-court 

is more effective than the process of resolving construction disputes through the courts, for the following reasons, namely: 

 

1) Confidentiality of disputes. Confidentiality is one of the characteristics of the out-of-court dispute resolution mechanism, 

both during the process and related to unpublished decisions. Considering that construction involves many processes, 

not all of them can be opened to the public, especially if the building in question is a National Strategic Project. 

2) Dispute resolution period. As previously explained, a fairly long court process makes the dispute resolution period longer 

than using an alternative out-of-court dispute resolution such as arbitration.  Short-term dispute resolution is certainly 

more beneficial for the disputed parties, because they can immediately get certainty over the ongoing dispute resolution. 

3) The costs incurred for the dispute resolution process are relatively cheaper than going through the courts due to the 

shorter process. 

 

Out-of-court dispute resolution does not guarantee a satisfactory outcome for the parties to the dispute, which means that not all 

construction disputes are suitable for the use of alternative dispute resolution. Disputes should always be resolved through the 

alternative dispute resolution mechanism. To ensure the success and effectiveness of the implementation of mechanisms for 

alternative out-of-court dispute resolution, it is necessary to know the requirements in the form of key success factors (Kapindha 

et al., 2014). These factors include: 

 

1) The dispute is still within the limits of "reasonableness", which means that the dispute between the parties is still within 

acceptable limits. A reasonable size is very relative. For example, if two parties do not want to meet, then the enmity 

between them is very strong. If the dispute is serious, it is difficult or impossible to reach a mutually win-win solution 

(by using an alternative dispute resolution) 

2) Commitment of the parties. The greater the commitment and acceptance of responsibility for their own decisions and the 

recognition of the legitimacy of alternative dispute resolution by the parties, the greater the ability of the parties to 

respond positively to alternative dispute resolution settlement. 

3) Relationship continuity. Settlement through Alternative Dispute Resolution always wants a win-win solution. therefore, 

there must be a desire on the part of the parties to maintain their good relations. By thinking about the interests of the 

future, it encourages them not to think about results but also how to achieve it. 

4) Bargaining balance. The parties must have a balance in the bargain. Although sometimes difficult to find, one party 

should not dictate or threaten the other party in order to get approval for a settlement. 

5) The process is private, and the results are confidential. The parties realize that, unlike dispute resolution in court, the out-

of-court dispute resolution process is not public. In addition, the results of dispute resolution are not intended to be public 

or announced to the public and are even considered confidential. 
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CONCLUSION 

 

In general dispute resolution is divided into two mechanisms, namely dispute resolution through the court (litigation) and through 

institutions / organizations out-of-court (non-litigation). Each mechanism is subject to different procedural laws. Court mechanisms 

adhere to civil procedural law procedures in public courts, where an out-of-court institutions/organizations prioritize procedural 

proceedings that are specifically regulated outside of general civil procedural law.  Based on AAPS Law, Alternative Dispute 

Resolution may be through consultation, negotiation, mediation, conciliation, or expert opinion. Arbitration also includes out-of-

court settlement of disputes regulated in the APS law. arbitration can be chosen by the parties themselves to resolve their disputes, 

arbitration can be in the form of ad hoc arbitration that is not related to one of the arbitration bodies and institutional arbitration, 

namely arbitrators bound to certain institutions, for example BANI 

 

The dispute resolution process in court leads to a win lose solution decision. Whereas the out-of-court dispute resolution process 

leads to a "win-win solution" agreement, court rulings are usually open and require a longer process whereas arbitral verdict are 

shorter and closed so the costs incurred are cheaper than going through the courts. Therefore, author believes that it is more effective 

to resolve construction disputes out-of-court than through the courts. To ensure the success and effectiveness of out-of-court dispute 

resolution, it is also necessary to know the prerequisites in the form of 5 main factors for successful out-of-court dispute resolution, 

including: The dispute is still within the limits of "reasonableness"; Commitment of the parties; Relationship continuity; Bargaining 

balance; The process is private, and the results are confidential. 
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